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Summary 
 
 
 
Action for Choice would like members of the Citizens’ Assembly to consider the following in 

relation to the presence of Article 40.3.3 in the Irish Constitution: 

 

• Eighth Amendment must be repealed from the Constitution.  

• Abortion should be immediately decriminalised 

• Abortion should be recognised and respected as a choice between a woman and her 

doctor. 

• This choice and respect for women's autonomy and bodily integrity must be reflected in 

Irish laws. 
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Who are we? 
 
Action for Choice, established in the Summer of 2013, is an activist organisation that campaigns 

for free, safe and legal abortion in Ireland, North and South. Action for Choice is a proud member 

of the Coalition to Repeal the Eighth Amendment. 

 

Action for Choice was formally Action on X. Action on X was established in January 2012 to mark 

the twenty-first anniversary of the 1992 X case Judgement. It quickly established itself as one of 

Ireland’s leading pro-choice organisations campaigning for the enactment of accessible and 

appropriate legislation that gives full effect to the 1992 judgement of the Supreme Court in the X 

Case. Action for X called for X-Case legislation that included: 

▪ The risk of suicide as grounds for abortion 

▪ No more than the opinion of two doctors to approve an abortion 

▪ Publically funded, state-wide access – near to women’s homes 

▪ Provisions for abortion if a foetus has a fatal abnormality and cannot survive 

▪ The decriminalization of abortion. 

 

Action on X noted with great disappointment that the X case legislation that was introduced, 

Protection of Life in Pregnancy Act (PLDPA) 2013, provided no legal certainty to women. Indeed, 

it actually created obstacles that prevent women from exercising their legal and constitution right 

to access abortion if their life was at risk, including the risk of suicide.  

 

Following the signing of the PLDPA into law ‘Action on X’ became ‘Action for Choice’ and on 

the thirtieth anniversary (October 2013) of the signing the Article 40.3.3 into the Irish 

Constitution, joined 12 women’s and civil society organisations calling for repeal of the Eighth 

Amendment.  

 

Action for Choice is a pro-choice organisation that believes that women, not the State, should 

make their own reproduction healthcare decisions. We believe that abortion should be free, it 

should be safe and it should be legal. 
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What do we mean by ‘Pro-Choice

Being pro-choice does not necessarily mean that you are pro-abortion, or that, if faced with an 

unintended pregnancy, you would have an abortion. Being pro-choice means that you believe 

abortion is a woman’s choice and therefore that women, not the State, should make their own 

reproductive health care decisions. 

 

You are pro-choice if you: 

▪ Believe that reproductive health care decisions should be made by a woman, not by 

politicians, the Church or the State. 

▪ Believe that the constitution is not the appropriate place to regulate women’s bodies and 

fertility. 

▪ Believe that women who have abortions are not criminals. 

▪ Support access to affordable and reliable contraceptives. 

▪ Support comprehensive, secular, age-appropriate sex-education programmes. 

▪ Support access to abortion for all women regardless of income or citizenship status.  

 

 

 

 

A note about language 

In this submission we used the words ‘woman’ and ‘women’ but we recognise that not everyone 

who may need an abortion is a woman. Action for Choice supports access to abortion for every 

person be they cis, trans or genderfluid.  
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What is the Eighth Amendment? 

Article 40.3.3 known as the Eighth Amendment, was voted by referendum into the Irish 

Constitution in 1983. It reads: “The State acknowledges the right to life of the unborn and, with 

due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as 

practicable, by its laws to defend and vindicate that right.” In practice, these 43 words equate the 

life of a pregnant woman with that of an embryo or foetus. They mean that legally a foetus is an 

independent entity whose rights must be protected regardless of the risk to the life, health and 

well-being of the pregnant woman.  

 

This has created an unworkable and unrealistic, medical and legal, distinction between a pregnant 

woman’s life and her health. As Trinity Professor of Law, Senator Ivana Bacik has written, the 

eighth amendment “is uniquely misogynistic, in that it expressly sets up the right to life of both 

the pregnant woman and the foetus that she carries in conflict – anticipating that a time would 

come when somebody would have to decide between them.”1 

 

The presence of the eighth amendment in the Irish Constitution means that Ireland has one of the 

most restrictive abortion regimes in the world. Abortion is illegal in all circumstances, accept where 

there is a risk to the life of the pregnant woman, including the risk of suicide. As Amnesty 

International Ireland has repeatedly argued, Ireland is the only country in Europe - apart from 

Andorra, Malta and San Marino – that prevents women from accessing abortion in cases of rape, 

severe or fatal foetal impairment or a risk to their health, violating their human rights under 

international law. Irish law even makes it a crime for doctors and counsellors to give women 

complete information on what treatment they need and how to get an abortion safely.2 

 

 

                                                 
1 Ivana Bacik (2013) “Legislating for Article 40.3.3”. Irish Journal of Legal Studies, Vol. 3, No. 3: 22  
2 Amnesty International Ireland (2015) “Ireland’s abortion law treats women like vessels” Available at 
https://www.amnesty.org/en/press-releases/2015/06/ireland-abortion-vessels/ 

 

https://www.amnesty.org/en/press-releases/2015/06/ireland-abortion-vessels/
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What was the effect of the Eight Amendment? 

In 1992, in the Attorney General v X the courts had to make a specific ruling on the Eighth 

Amendment and the conflict it creates between the right to life of the pregnant woman and the 

foetus (referred to in Irish law as the “unborn”).  

 

The X case involved a 14-year-old, known as “‘Miss X”, who became pregnant as a result of rape 

and whose life was a risk from suicide. Her parents took her to England to have an abortion and 

contacted the Gardaí to enquire if foetal tissue could be submitted in evidence against her rapist. 

Gardaí sought legal clarification from the then Attorney General, Harry Whelehan, who proceeded 

to obtain an injunction against Ms X and her parents prohibiting the abortion. The injunction was 

appealed to the High Court, where Justice Costello upheld the injunction. The judgment was 

appealed to the Supreme Court who lifted the injunction by a majority of four to one. The Supreme 

Court held that abortion was permissible in certain circumstances and that a woman had a 

constitutional right to an abortion when it was necessary to save her life.  

 

The response of the government at the time was to attempt to overturn the decision in two 

conflicting ways; firstly they sought to prevent suicidal women from obtaining abortions in Ireland 

by excluding suicide as grounds for an abortion; secondly, they attempted to ensure that women 

would be free to travel abroad to obtain abortions even if those abortions were not lawful in 

Ireland. The government also sought to permit information on abortion services available abroad. 

 

Three simultaneous referenda were held in November 1992 and the electorate supported two out 

of the three proposals; they rejected the proposal that would exclude suicide as grounds for an 

abortion in Ireland and endorsed two constitutional changes that guaranteed a woman’s freedom 

to travel aboard for an abortion and the freedom to access abortion information in Ireland. The 

Irish State’s hypocrisy on abortion was now enshrined in the Constitution: there is a constitution 

prohibition on abortion in Ireland but Irish women have a constitutionally protected right to travel 

abroad for an abortion. 
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Despite the government’s failure to reverse the X case ruling in 1992 and then again in 2002 ‘X 

case’ legislation was never introduced. Then, Savita Halappanavar died in University College 

Hospital, Galway in October 2012, after repeatedly being denied a lifesaving abortion. There were 

three investigations3, following her death and as Kitty Holland, the award-winning Irish Times 

journalist who broke the story has argued: “those who chaired them, went as far as they could to 

highlight that had Halappanavar’s choice to terminate her pregnancy been respected, by her 

doctors and by the Constitution, she would not have died.”4 

 

Despite the introduction the Protection of Life During Pregnancy Act 2013 (PLDPA) which 

allows for very limited abortion — when a woman’s life is a risk, including the risk of suicide — 

the presence of the eighth amendment means that it is meaningless. It offers nothing to the 

thousands of women who are forced to travel abroad for abortions or who risk criminalisation by 

accessing the abortion pill online. 

 

It is worth remembering that in the past 33 years since the eighth amendment was introduced the 

Irish electorate has never been afforded the opportunity to liberalise Ireland’s abortion laws. On 

the past two occasions where they have voted, the referendums in 1992 and 2002, they refused to 

further restrict abortion laws and opinion poll after opinion poll shows that there is widespread 

support for a referendum to repeal the Eighth Amendment.  

 

 

 

  

                                                 
3 The three inquiries were: an inquest in Galway, conducted by Dr Ciaran MacLoughlin, in April 2013; a Health Service 
Executive investigation chaired by the British obstetrician Sabaratnam Arulkumaran, its report published in June 2013; 
and an inquiry by the Health Information and Quality Authority (Hiqa), published in October 2013. It is worth noting 
that neither the inquest nor Hiqa had within their remits the right to comment or make recommendations on the 
Constitution. To infer from their silence on this an endorsement of article 40.3.3 is disingenuous in the extreme.  
4 Kitty Holland (2016) “Now is the time to tackle the lies told about the Savita case”. The Irish Times 25th January 
http://www.irishtimes.com/life-and-style/people/kitty-holland-now-is-the-time-to-tackle-the-lies-told-about-the-
savita-case-1.2506782 

 

http://www.irishtimes.com/life-and-style/people/kitty-holland-now-is-the-time-to-tackle-the-lies-told-about-the-savita-case-1.2506782
http://www.irishtimes.com/life-and-style/people/kitty-holland-now-is-the-time-to-tackle-the-lies-told-about-the-savita-case-1.2506782
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Why we must Repeal the Eight Amendment to the Irish Constitution? 

 

Abortion is illegal in Ireland in almost all circumstances and a woman who has an illegal abortion 

in Ireland faces a prison sentence of up to 14 years. Yet, despite this legal reality, hundreds of 

thousands of women living in Ireland have had abortions and will continue to do so every day. In 

2015, the year for which the most recent figures are available, 3,451 women and girls in Ireland, 

or just over nine a day, travelled to Britain to access abortion services.5 In addition, we now know 

that increasing numbers of women are accessing medical abortion using the abortion pill from 

organisations such as Women on Web and WomenHelp.org.6 

 

Making abortion illegal does not prevent women from having abortions. But it does mean that 

getting access to abortion is much harder particularly for poor and working class women who 

cannot easily find the €600/€700 necessary to pay for an abortion abroad.  

 

Migrant women, women seeking asylum and living in Ireland’s notorious direct provision system, 

who have neither the money nor the ability to access the necessary travel papers to leave the state, 

are particularly discriminated against. This harsh reality of asylum seeking women was highlighted 

in the 2014 case of Ms Y, an asylum seeker, pregnant as a result of rape. She repeatedly attempted 

to access an abortion and although she was entitled to abortion under the PLDPA as her life was 

a risk from suicide, instead of giving her access to abortion she was pressured into giving birth at 

25 weeks.  

 

                                                 
5 The Irish Family Planning Association (IFPA) has said that figures published on the number of women and girls in 
Ireland who accessed UK abortion services in 2015 do not reflect the actual number of women and girls in Ireland 
who have abortions because abortion pills accessed online have had a significant impact on the decline in the number 
of women in Ireland seeking abortion services in Britain. 
6 Abigail Aiken, Rebecca Gomperts, James Trussell (2016) “Demand for abortion pills highlights need for change in 
the law” The Irish Times 17th October. http://www.irishtimes.com/opinion/demand-for-abortion-pills-highlights-
need-for-change-in-the-law-1.2831846?mode=sample&auth-failed=1&pw-
origin=http%3A%2F%2Fwww.irishtimes.com%2Fopinion%2Fdemand-for-abortion-pills-highlights-need-for-
change-in-the-law-1.2831846 
 

http://www.irishtimes.com/opinion/demand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846?mode=sample&auth-failed=1&pw-origin=http%3A%2F%2Fwww.irishtimes.com%2Fopinion%2Fdemand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846
http://www.irishtimes.com/opinion/demand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846?mode=sample&auth-failed=1&pw-origin=http%3A%2F%2Fwww.irishtimes.com%2Fopinion%2Fdemand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846
http://www.irishtimes.com/opinion/demand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846?mode=sample&auth-failed=1&pw-origin=http%3A%2F%2Fwww.irishtimes.com%2Fopinion%2Fdemand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846
http://www.irishtimes.com/opinion/demand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846?mode=sample&auth-failed=1&pw-origin=http%3A%2F%2Fwww.irishtimes.com%2Fopinion%2Fdemand-for-abortion-pills-highlights-need-for-change-in-the-law-1.2831846
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The only way in which these horrific cases can be avoided in the future is if women have access 

to the reproductive healthcare that they need and that abortion is recognised and respected as a 

choice between a woman and her doctor. 
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Why should happen next? 

 

Firstly, Action for Choice supports a referendum to repeal the eighth amendment 

from the Irish Constitution. The Constitution cannot be permitted to govern and 

regulate women’s bodies and fertility. 

 

Secondly, abortion must be immediately decriminalised. Women who have abortions 

are not criminals and the criminal justice system should be used to punish women who 

are exercising their human right to bodily autonomy. 

 

Thirdly, repeal of the eighth amendment is not the solution to Ireland’s lack of abortion 

rights. We will also need to repeal the legislation enacted to enforce it – including the 

Abortion Information Act (1995) and the Protection of Life During Pregnancy Act 

(2013).  

 

Finally, we need to think about what meaningful access to abortion would involve 

and consider all the obstacles that women face like class, mental and physical health, 

immigration and citizenship to name but a few, but which determine women’s access 

to abortion.  

 

This means that the decisions that women make in relation to their lives, their health 

and their choices must be respected by the Irish State in both its laws and its 

Constitution. 
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Action for Choice 
 
Email: actionforchoice@gmail.com 
 
Website: https://actionforchoice.wordpress.com 
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